Deprivation of Liberty Safeguards
Introduction

This report will update NHS Brent Board about the
· progress of the obligations under the Deprivation of Liberty (DoL) Safeguards that come into operation on 1st April 2009

· legal responsibilities of Supervisory Bodies (NHS Brent) 

· administrative and authorisation procedures

· Board sign of for the Best Interest Assessors, Medical advisors and Authorising  Officers 
(For Key terms please see appendix 1)

The Mental Health Act 2007 updated existing mental health legislation and was used as a vehicle for introducing the deprivation of liberty safeguards into the Mental Capacity Act 2005. The new safeguards will provide a framework for the lawful deprivation of liberty of those people who lack capacity to consent to arrangements made for their care or treatment in either a hospital or care home, and who need to be deprived of liberty in their own best interests to protect them from harm.

The Mental Capacity Act 2005 Deprivation of Liberty Safeguards (MCA DOLS) are a response to a European Court of Human Rights (ECtHR) judgement in October 2004, the case of HL v UK. The court found that a man with autism and a learning disability, who lacked the capacity to decide about his residence and medical treatment, and who had been admitted informally to Bournewood Hospital.  The ECtHR found that he had been kept in hospital, in breach of Article 5 of the European Convention on Human Rights (ECHR). The MCA DOLS remedy the breach of the ECtHR and are a step towards protecting the rights of vulnerable individuals in hospitals and care homes. 
There is however no doubt that implementing the safeguards will be challenging, not least because the definition of to whom the safeguards apply and when they should be considered, may initially be difficult to judge. 

Who the safeguards apply to:
A person must be deprived of their liberty in a hospital or care home and must meet the qualifying criteria:
1. be aged 18 or over

2. have a mental disorder such as dementia or a learning disability

3. lack capacity to consent to arrangements made for their treatment and/or care

4. need to have their liberty taken away in their own best interests to protect them from harm

What factors may indicate Deprivation of Liberty?

1. restraint is used, including sedation, to admit a person to an institution where that person is resisting admission

2. staff exercise complete and effective control over the care and movement of a person for a significant period

3. staff exercise control over assessments, treatment, contacts and residence

4. a decision has been taken by the institution that the person will not be released into the care of others, or permitted to live elsewhere, unless the staff in the institution consider it appropriate

5. request by carers for a person to be discharged to their care is refused

6. the person is unable to maintain social contacts because of restrictions placed on their access to other people

7. the person loses autonomy because they are under continuous supervision and control
There are two types of authorisations, standard and urgent:

Standard authorisations can be issued by supervisory bodies only if the six statutory assessments indicate the need to do so. Standard authorisations will be the most common type of authorisation. Wherever possible, they must be applied for in advance of a person being deprived of liberty and only after rigorous care planning methods have indicated that less restrictive measures cannot meet the person’s needs. A standard authorisation can last for up to 12 months, but deprivation of liberty should last only for as long as is necessary.
Urgent authorisations will be used when there is a need to deprive someone of their liberty immediately in their own best interests to protect them from harm, managing authorities can issue urgent authorisations, valid for a maximum of seven calendar days. When issuing an urgent authorisation, managing authorities must, if they have not already done so, simultaneously apply to their supervisory body for a standard authorisation to be issued within the period of the urgent authorisation. If there are exceptional reasons for doing so, a supervisory body may extend the duration of an urgent authorisation by up to seven calendar days (14 days in total except in the first month - see below).

Role of Supervisory bodies: Local Authorities and Primary Care Trusts

Primary Care Trusts (PCTs) in England are Supervisory Bodies. They have the same legal responsibilities in relation to hospitals and continuing health care under the ‘Deprivation of Liberty Safeguards’ as do Councils with Social Services Responsibilities (CSSRs) in relation to registered care homes. 

Supervisory Bodies are required to: 
· Deliver a system that receives and processes applications from Managing Authorities (registered care homes, nursing homes and hospitals); 

· Appoint suitably trained staff to:

· undertake and co-ordinate a best interests assessment 

· undertake a mental health assessment by a doctor 

· Establish an authorisation process that will consider the outcome of such assessments

· Comply with a range of statutory responsibilities in communicating the outcome of each assessment to a range of defined parties 
· Determine, following any recommendation of the best interests assessor, the length of the Deprivation of Liberty, the identification of a person’s representative (as defined in the ‘Deprivation of Liberty Safeguards Code of Practice’), and any conditions that should be imposed
The Regulatory Impact Assessment suggests that the volume of work passing through the PCTs will be approximately 20% of that being brought to the attention of CSSRs. 

It is proposed that NHS Brent should enter into a local agreement with the London Borough of Brent. Within the agreement the local authority will be responsible for managing a joint Deprivation of Liberty Administration Office. This agreement has advantages for both parties in relation to streamlining arrangements and coordinating functions across both deprivation of liberty and safeguarding adults. The flowchart for applications and assessments is shown in the appendix.
However responsibility for authorising any Deprivations of Liberty for hospital settings will remain with the PCT. Where the Deprivation of Liberty Safeguards are applied to a person in a hospital situated in England, the supervisory body is the PCT who commissions
 the relevant care or treatment (or it is commissioned on the PCT’s behalf). This is in line with the Responsible Commissioner guidance.
Timescales for authorisations
Transitional arrangements are in place for April to help alleviate the anticipated extra administrative pressures and ensure a smooth transition. 

· Where managing authorities request a standard authorisation on or before 30 April, all assessments must be completed within 42 calendar days, beginning on the date the supervisory body receives the request. 

· Where a managing authority decides to give an urgent authorisation on or before 30 April, the period of the authorisation must not exceed 21 calendar days. 

· From 1 May 2009 all assessments  required for a standard authorisation must be completed within 21 calendar days and managing authorities may give themselves an urgent authorisation for an initial period of no more than seven calendar days

NHS Brent Check list for readiness 

	From April 1st 2009 

	Number of assessment likely in 2009/10 
	There is further work required to identify the number both within the Borough and outside to identify the number of occupied places  
	DH assumption for Brent:

114 cases 2009/10

80% for the Borough Council, 20% PCT

= 91 Council, 23 PCT

	PCT Best interest Assessors  (BIAs) trained 
	4 PCT BIAs Identified
	Two within Continuing Care Team

Two from Willesden Hospital

	Number of Mental health Assessors
	CNWL appointing Locum 
	Yet to be appointed

(Ideally 8-10 assessors trained)

	Number of IMCAs, commissioned and trained
	This has been commissioned through the Council
	Commissionning Cambridge House (via Westminster as the lead consortia commissioner) to provide this service for both the Council and the PCT.

	System for securing assessments 
	Single point of access now set up in Brent Safe guarding Unit, Safe Haven, MMH
	Senior Practitioner now appointed. 


	PCT Authorising officers 
	Final training on 26th March
	Director Strategic Commissioning
Deputy Director/ Joint Commissioning
Assistant Director / Continuing Care

	Collaborative working agreement for London  Borough of Brent and NHS Brent 


	The establishment of a joint system for managing the DOL safeguards 


	The agreement has been developed and is currently with Council’s solicitors 

	Development of Brent Procedures  
	Currently under development by Council and PCT
	The Code of Practice will form the main procedural guidelines.  The guidelines/procedures in development are how to implement this locally.


Financial Implications 

	
	2008-09
	2009-10
	2010-11

	Brent Council
	112,275.38
	172,504.00
	164,789.00

	Brent PCT
	10,947.67
	35,616.50
	30,239.45


Funding for the PCT contribution has been approved through the Investment Panel process.
Areas for NHS Brent to address
Training- Training across North West London Hospitals Trust and Central and North West London Foundation Trust has been good. The uptake of DOLS training across the PCT has been low. A current scoping exercise is being undertaken to identify gaps. Catch-up training will be provided in April.
Medical Assessors- Discussions are ongoing with our main mental health provider regarding access to Medical Assessors
NHS Brent Web link- Currently developing a link from NHS Brent’s web site to the Brent Borough Councils site
Completion of the Brent DOL Policy- Currently being developed jointly across the Borough Council and the PCT
Collaborative Working Agreement – NHS Brent and the London Borough of Brent have agreed to work in partnership in advance of the formal Collaborative Working Agreement being in place. The formal agreement will be signed as soon as possible.

Conclusion

Introduction of Deprivation of Liberty Safeguards is a legislative requirement. By introducing this through a collaborative working agreement with the London Borough of Brent, NHS Brent is strengthening its partnership arrangements and providing a more robust process, whilst retaining organisational responsibility for the decision-making in relation to people within healthcare environments. The proposed governance arrangements (shown in the appendix) identify the required accountability within each organisation, with the joint arrangements being overseen through the partnership’s shared governance arrangements.
Appendix

Key terms in the MCA DOLS legislation

Supervisory body: this refers to PCTs and local authorities.

Managing authority: this is the person or body with management responsibility for the hospital or care home in which a person is being, or may be, deprived of liberty.

Standard authorisation: this permits lawful deprivation of liberty and is issued by a supervisory body.

Urgent authorisation: this permits lawful deprivation of liberty and is issued by a managing authority for a maximum of seven calendar days, while a standard authorisation process is undertaken.

Relevant person: this is the person who needs to be deprived of liberty.

Relevant person’s representative: this is the person who represents the relevant person.

Best interests assessor: this is the person who assesses whether or not deprivation of liberty is in the person’s best interests, is necessary to prevent harm to the person and is a proportionate response to the likelihood and seriousness of that harm.

Independent Mental Capacity Advocate (IMCA): this is the person who provides support and representation for a person who lacks capacity to make specific decisions, where the person has no one else to support them. The IMCA service was established by the MCA and is not the same as an ordinary advocacy service.
[image: image1.emf]

[image: image2.emf]Adult Health and Social Care 

Partnership Board 

11.1 Brent DOLS Governance Process

Deprivation of 

Liberty Safeguards 

Collaborative 

Working 

Agreement

NHS Brent 

Brent Council

DOLS Monitoring and 

Review Sub Group 

Joint DOLS 

Process

IMCA contract

Recruitment and 

employment of 

DOLS Senior 

Practitioner & 

Support Officer

Employment and 

supervision of 

Council BIAs

Commissioning of 

Mental Health 

Assessors

PCT Authorising 

Officers

Employment and 

supervision of 

PCT BIAs

Council 

Authorising 

Officers

Performance Management Framework

to include:

·

No of requests for DOL assessment

·

No of DOLS Authorisations by 

Supervisory Body

·

No of DOL assessments that do not 

proceed to a DOL Authorisation with 

reasons

·
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·
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·

No of paid representatives

·

Key Issues form BIA Practice Forum

·
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·
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·
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·

Reviews and any Court of Protection 
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SAFEGUARDING BOARD


� Guidance on establishing the responsible commissioner can be found at � HYPERLINK "http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_078466" �http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_078466� 
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11.1	Brent DOLS Governance Process


Deprivation of Liberty Safeguards Collaborative Working Agreement



NHS Brent  


Brent Council


DOLS Monitoring and Review Sub Group 


Joint DOLS Process


IMCA contract


Recruitment and employment of DOLS Senior Practitioner & Support Officer


Employment and supervision of Council BIAs


Commissioning of Mental Health Assessors


PCT Authorising Officers



Employment and supervision of PCT BIAs


Council Authorising Officers


Performance Management Framework
      to include:
No of requests for DOL assessment
No of DOLS Authorisations by Supervisory Body
 No of DOL assessments that do not proceed to a DOL Authorisation with reasons
No of BIA assessments
No of Mental Health assessments
No of IMCA referrals
No of paid representatives
Key Issues form BIA Practice Forum
Complaints
Training issues
Implementation issues/problems
Reviews and any Court of Protection Issues
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