Brent PCT – Audit Committee – 18 March 2009

NHS Brent
Report to Audit Committee on progress of NHS Brent Community Services autonomous provider organisation (APO) on proposed governance arrangements
Introduction

The objective is to establish an operation which delivers substantial level of autonomy while ensuring that the PCT Board to which the APO is responsible maintains and exercises due accountability.  In particular the arrangements need to ensure that the PCT Chief Executive is able to continue to discharge the function of accountable officer and the Director of Finance in the role of Chief Financial Officer.
It is one of the core requirements of the Business Readiness to have robust governance arrangements in place for the emerging Autonomous Provider Organisations (APO) as from 1 April 2009. NHS Brent appointed a consultant with experience in governance to advise the PCT and the Provider Services on the arrangements to be in place for the APO. This paper is the result of the project and it  proposes the governance arrangements for NHS Brent Community Services.

Proposed Governance Structure
The recommendations from the consultancy project have helped to devise a governance structure for the APO in Brent Appendix 1). The key elements are:

1. The retention of four joint corporate committees/groups (Remuneration Committee, Audit Committee, Capital Planning Group and the Joint Negotiation Consultative Committee) whose agendas will show the Provider and Commissioner separation 

2. An NHS Brent Community Services Board whose terms of reference has been revised and attached as Appendix 2
3. Three sub-committees to deal with Governance (clinical and non-clinical), Finance, Performance and Strategy and Human Resources and Organisational Development.

Provider Services Committee

The Provider Services Committee will be established ( and be known as the NHS Brent Community Services Board) as a formal Committee of the PCT Board with clear terms of reference and a memorandum of understanding to define the relationship with the PCT Board and Chief Executive.  As a principle, the Committee should be structured as close to that of an independent board as is practicable to achieve appropriate separation.  Key characteristics would be:-

· Strong Non-executive Director/Lay Member presence to provide constructive challenge to Officers and seek appropriate assurance that risks are being managed – ideally NEDs should be in a majority but this may not be feasible in the short term

· Focus on strategic direction, approval of annual programme and oversight that objectives were being achieved

· Characteristics of an Intelligent board

· Officer members whose sole responsibility relates to the provider function (even if part of a larger department through an SLA)

· Clinical advice and governance as a key feature of the Community Services’ Board business
The current arrangements are that the Committee is chaired by a PCT Board NED with another NED as a member – while this is appropriate (subject to the action to minimise conflicts of interest identified below), it must be regarded as a minimum.  

Membership 
The aim should be to achieve a balance of NEDs/Lay members (referred to as NEDs for convenience) and Officers and would suggest a minimum of 3 NEDs with Chief Operating Officer (COO), Finance and clinical representative as other members.  This would mean that with a casting vote from the Chair the NEDs would have a majority.  There may therefore be an issue of clinical representation and whether this fits in with current thinking. It is proposed that the clinical representatives share a single vote.  Greater independence could be obtained by the appointment of NEDs from outside the current PCT Board.  However, this would not have the benefit of continuity and is not feasible within a reasonable timetable.  In order to stand the greatest chance of achieving APO status it would be pragmatic to build on existing and to seek to appoint an additional NED.  It would aid independence if the 3rd member were recruited specifically for the role, as an associate NED/Lay Member paid as an adviser or consultant.  The PCT should in any case seek to recruit to its vacancy to enhance the NED membership corporately.

Current membership has a majority of officer members (compared with NEDs) and a number of individuals with corporate responsibility, which would only be appropriate in future if there was an agreed SLA for the provision of that service.  The inclusion of a PEC representative in future would not be appropriate as the role of the PEC relates to the commissioning function.  As indicated above the membership should include clinical leadership so that it is available at the committee itself.

Terms of reference

The responsibilities of the Community Services Board until recently have been to oversee the development of the provider function which until the Board’s decision in December was envisaged to be as part of an alliance with other providers.  The focus therefore has been on the future configuration of the provider and its development towards autonomous status.  Revised terms of reference in October 2008 include oversight of the operational performance of provider services but without clarifying its particular responsibilities.  It refers to a number of sub-committees which have yet to be defined.

The terms of reference now need to be reviewed to reflect the December decision and the expectation of significant separation from April 2009.   As indicated above this will need to encompass:-

· Determination of the strategic direction of provider services to meet the requirement of commissioners and the market

· Approval of annual plan and key objectives 
· Oversight of Provider financial management and adherence to SFI’s/SO’s and Acheme of Delegation.
· Oversight of operational delivery of the plan and improved clinical services

· Ensuring that targets are met and services delivered with the funds available from commissioners

· Ensuring compliance with regulatory requirements (to contribute to those of the PCT Board) 

· Ensuring that robust clinical advice is available to the Community Services Board

The Committee will be free to establish sub-committees in order to conduct its business effectively.  It is expected that this will comprise Community Services Governance Committee and Clinical Reference Group and their terms of reference will define their relationship with both the Community Services Board and other main Board committees (if appropriate).  They will all operate in accordance with the provisions of the SOs/SFIs but the scheme of delegation will need to be amended to describe the functions delegated to the Committee.

A Board Assurance Framework (similar to that for the main PCT Board) will need to be devised in relation to the key objectives of the provider services.  It will need to be underpinned by a risk management policy and risk registers along the lines of the existing PCT for review by the Community Services Board.  The responsibility for risk management within provider services will lie with COO and the Community Services Board will seek assurance that this is being discharged effectively.  The audit arrangements will need to include a review of the process so that the main PCT Board has sufficient assurance of the arrangements and the Chief Executive can sign an appropriate Statement of Internal Control.  It will be the responsibility of the Community Services Board and COO to deliver the necessary information.

As the Community Services Board becomes increasingly separate, it would be reasonable for it to meet in public on a regular basis.  This might be on the initial basis of a minimum of twice a year, for example to approve the annual plan and publish an annual report.  This would need to be kept under review in the light of the future direction of the APO and the level of performance information received in public by the commissioners.

A Chief Operating Officer for the Community Services has been recruited with accountability to the CEO.  As part of APO (at an agreed time) it would be logical for the COO to become accountable to the Community Services Board’s Chair with a memorandum comparable to the accountable officer memorandum that defines the relations with the CEO.  This could not have the same power as that relating to the CEO (to the NHS CEO) but locally would underline the increasing separation and protect the CEO’s accountability. 

Audit Committee

As an independent organisation a provider would have its own audit committee.  While it would be possible to mirror an audit committee, if there were sufficient NED skills within the Community Services Board, this would leave a difficult relationship with the responsibilities of the Board, the accountable officer etc..  Therefore a more practical solution would be to adapt the existing committee so that it appropriately dealt with the provider and commissioning issues with a maximum of separation and minimum of conflict of interest, while ensuring that both “boards” receive appropriate advice and assurance.

Against the background of agreed delegated responsibilities to the Community Services Board, key objectives, BAF and risk management responsibilities, the role of the Audit Committee would be similar to that of the remainder of the organisation.  The Audit Committee would seek assurance that risk were being appropriately managed and would review those that were rated as red;  agreement would need to be reached on how other risks would be handled.  With appropriate advice, internal audit plans would need to be agreed relating to provider services as well as for commissioning functions and the corporate organisation.  The objective would be to agree arrangements which recognised separation but minimised bureaucracy.  So where functions are provided from a single department/section (with SLAs) there would be a single audit.  The same principles would apply to assurances required for other compliance and regulatory purposes.

With this approach, it is unlikely that the terms of reference for the committee will need to be changed but consideration needs to be given to the membership.  In addition, in order to maintain effective separation, the way in which the agenda is structured and the way business is handled would need to be amended.

The following would achieve an appropriate solution:-

· Agenda of the audit committee has separate sections relating to corporate, commissioning and provider services

· Chair of Provider Services Committee is not a member of the Audit Committee

· Other main Board NEDs on Community Services Board not precluded from audit committee membership

· PCT Chair attends corporate and commissioning parts of the agenda

· Chair of Provider Board attends the provider part of the meeting with the same status as PCT Board Chair for the remainder

· CEO attends corporate/commissioning element of the agenda as of right, but by invitation only for the provider element (where issues affect accountable officer responsibilities);  same principles apply to Director of Finance

· COO and Deputy Director of Finance attends for the Provider section of the agenda
· Audit chair will report to main board as now any issues which need to be brought to their attention across the whole range of audit committee responsibilities

· Provider Services Committee to receive minutes of relevant part of the audit committee minutes – if necessary accompanied by a report from the Audit Committee Chair

· Some of the behavioural/detailed issues will need to be covered in memorandum of agreement covers escalation arrangements for provider audit issues

With these arrangements in place Provider Service can demonstrate the necessary separation and control over provider services and the main PCT Board ensure that its statutory duties are delivered.

Remuneration Committee

For as long as the provider remains part of the PCT, there will be a single employer and a common set of human resource policies and it therefore remains entirely appropriate that there is a single Remuneration Committee. The business of the Committee should be separated into two parts, relating to the commissioning and provider functions respectively.

The existing membership is drawn from the full body of NEDs with the only requirement that it has sufficient NEDs to be quorate.  There are unlikely to be conflicts of interest.  However, with the greater separation of the provider arm, it would be beneficial for the terms of reference to specify that to be quorate at least one of the members should also be a member of the Provider Services Committee.

The COO will be the only person on the provider side subject to VSM and hence subject to discussion on performance related pay.  On appointment the individual will be accountable to the CEO and the general arrangements set out for the Remuneration Committee would apply.  It would be essential for the Chair of the Provider committee to be involved in those considerations.

Apart from the responsibilities in relation to remuneration, the other area of responsibility is that relating to scrutiny of termination of employment and any value for money consideration on individual cases.  Consideration of these cases will be in the relevant part of the agenda, depending on whether they relate to commissioning or provision.

Finance and Investment Strategy Group (FISG)

This is an opportunity to discuss investments and finance in a more detailed way than would be possible or desirable at a public board meeting.  It is not a decision-making group and its focus is on the commissioning agenda.  It would be logical for the FISG to continue but the members of the provider Board should not continue to be members;  the arrangements for conflicts of interest would operate when decisions are taken at the PCT Board meeting.  The Provider Board would need to keep under review its own arrangements for detailed discussions of this nature.

Arrangements for Integrated Governance

The PCT has integrated governance arrangements in place in the form of a Governance EMT (GEMT) which has proved an effective arrangement.  With the separation of provider services, the Community Services Board needs to have an arrangement in place to oversee the governance arrangements on provider services.  GEMT also needs to have agreed arrangements in place with the Community Services Board and its governance committee to ensure that it contributes the necessary information and assurance for the PCT to meet its statutory and regulatory requirements.

Integrated governance, rather than the separation of clinical and non-clinical, has been regarded as good practice for some time, so it is recommended that a similar arrangement as GEMT is established on the provider side.  Draft terms of reference have been prepared.  There is expected to be a separate Clinical Reference Group.

Complaints

Complaints to NHS Brent cover issues relating to the provision of services, quality of primary care services and the commissioning of services from hospitals.  The first of these categories will clearly be a responsibility of the provider in future, while the latter two form part of the commissioning responsibility.  As part of the separation of functions, complaints for the two functions should be handled separately, as far as rules allow.  Current NHS policy requires the CEO to sign responses to formal complaints and this will need to continue until the policy changes.  The prime responsibility for responding to provider complaints should rest with the COO even though the reply  will be signed by the CEO.

Major incidents

NHS Brent currently has a major incident plan which ensures a coordinated response, encompassing both commissioning and provider functions.  In order to acknowledge the separation of functions, the current major incident plan should be reviewed so that in due course there is a common framework with distinct elements for commissioning and provision, if that is not already the case.

The COO once appointed will need to consider whether it  is desirable and feasible to run a separate on-call rota in relation to provider services.  If that is not the case,  it would be expected that the COO would join the existing PCT rota.  As the current expertise lies within the provider arm, it has already been agreed that the function will lie within provider services and for the PCT to continue to receive advice under an SLA – this is entirely appropriate.

Infection control

This function will need to form part of both commissioning and provider arrangement.  The provider will incorporate the infection control committee into its arrangements for governance and clinical advice and include the director responsibilities within the Deputy Director,: Nursing and Clinical Standards post unless the Medical Director has the expertise when appointed.

Standards for better health

For as long as the PCT has statutory responsibility for compliance with regulators for its provider services, the main Board will need to sign off the relevant declarations.  The arrangements should ensure that the Community Services Board is responsible for ensuring that it delivers all the standards/targets appropriate to provider services and has a process in place to give assurance to it and ultimately to the Board.  The PCT corporate lead should set the timetable to enable the Board to satisfy itself that the necessary declarations are appropriate but should be able to rely upon the arrangements with provider services for appropriate compliance.

Serious untoward incidents

There is an agreed policy for handling serious untoward incidents internally and reporting mechanisms determined by NHS London and the National Patient Safety Agency.  For incidents arising in the provider side, the governance committee will provide the same function as that currently undertaken by GEMT.  As a principle GEMT should consider SUIs from the provider side in the same way as other providers with the assurance that the governance committee and committee are taking appropriate action.  Where GEMT consider that the incident(s) is very serious (and is of concern because of the statutory responsibility), there will be an agreed protocol for escalation.  It is understood that NHS London may be revising its reporting arrangements to reflect the move to APO status, but until changes are made reporting routes will be unchanged.  Separate databases are being established and commissioners will have no access to the provider’s SUI database.

Risk Pooling Scheme for Trusts (RPST)

The requirements for RPST from the NHSLA have been amended to reflect the increasing separation of provider and commissioning functions.  The way in which the requirements for provider services will be met will need to be capable of demonstration.  Procedures will need to show how risk is managed and the high-level committee that oversees the necessary assurance.  The proposed arrangements described above are designed to meet the requirements.

Other functions

Legal advice

Responsibility for accessing legal advice currently lies with the Head of Corporate Affairs for the PCT as a whole with expenditure relating to both provider and commissioning functions.  It would be reasonable to separate budgets and for there to be an identified lead on each side, which is expected to be the proposed Head of Governance post with provider services.  However, the ultimate responsibility should remain with the Board Secretary to ensure that the PCT continues to meet its legal responsibilities.  Provider Services will be responsible for managing its own claims.  It may be necessary for the provider arm to seek legal advice, for example in order to consider potential options for its future status, and the arrangements would need to facilitate this, through the memorandum of agreement.

Estates

National guidance is that, in order to maintain the maximum freedom of choice, commissioners should plan on the basis that they will retain direction over estate and that providers should be tenants, not owner-occupiers.  The implications of this are that the provider organisation will need to have the capacity for day to day estates management, while the commissioner will need to have access to strategic estates advice, for example on disposal or the adoption of LIFT or SED to address estates issues, so that it is an informed client.  It has been agreed that the assets will remain with the PCT corporate and that estates function will lie in the provider side with an SLA to provide strategic advice.  This is appropriate.

Memorandum of Understanding

A memorandum of understanding has been drafted to record key elements of the relationship between NHS Brent Community Services and NHS Brent.

Implications for Standing Orders/Standing Financial Instructions and Scheme of Delegation

The Community Services Board , Chief Operating Officer and senior staff all work within the relevant parts of SOs/SFIs and Scheme of Delegation.  The SOs/SFIs document has been re-drafted to show the APO implications and the document will be subject to approval by the Audit Committee and the PCT Board and similarly,  the Scheme of Delegation document is being drafted.
Sarah F Thompson

Interim Director of Provider Services & Estates
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Interim APO Programme Manager
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